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Attached for your consideration is the final conpliance
strategy for stationary sources of air pollution. This
document was devel oped by QAR s Stationary Source Conpliance
D vision, working closely with the Ofice of Enforcenent
Counsel and with review and input by other Headquarters
offices, Regional (fices, and selected State officials.

The strategy brings together in one docunent all of the
maj or thrusts of the stationary source conpliance program
wi th continued enphasis on resol ution of those violating
sources neeting the definition of a "significant violator".
| believe there is a general consensus that the present
programis sound and should continue to serve us well in the
future. However, the strategy suggests three naj or changes
for the inmmediate future: nore flexibility for States in
carrying out their inspection prograns, increased use of
conti nuous emssion nonitoring and simlar techniques in
the Agency's regul atory and enforcenent prograns, and
i ncreased focus on sources violating volatile organic com
pound (VOO provisions in SIPs to reduce both ozone | evel s
and air toxicants.

The maj or point of disagreenent arising during the
preparation of the strategy was the proposed revision to the
i nspection guidance to States. Present gui dance requires
annual inspection of major (dass Al) sources and biennia
i nspection of certain snaller sources (O ass A2 sources).
The draft strategy suggested allowing States to devel op
alternative inspection priority schenes whereby the resources
ot herwi se required to inspect dass A2 sources could be
redirected to inspection of any conbi nation of 4 ass Al,

A ass A2, and other regul ated sources, as air quality needs
warranted. Regional Ofices were substantially divided



on the extent to which present gui dance shoul d be revi sed.
After a careful consideration of all the comrents, we believe
that the revision contained in the strategy strikes a reasonabl e
bal ance between EPA' s need for a nationally-consistent data

base to nonitor and evaluate the effectiveness of the program
and the needs of State and | ocal agencies to nmake optinmal use

of limted resources to address their nost serious air quality
pr obl ens.

The strategy identifies our plans to provi de suppl enentary
detai |l ed gui dance for sel ected subjects to enhance the | ong-
termeffectiveness of the strategy. Attached is an
identification of guidance docunents to be produced and
antici pated conpl etion dates.

As agreed in our Cctober 12 briefing for you, the najor
subj ect area needing further exploration is the probl em of
assuring continuous conpliance by air sources. The strategy
already identifies certain approaches worth pursuing ( e.d.,
greater use of continuous emssion nonitoring and better
targeting of inspections) but we intend to do a separate,
nore extensive continuous conpliance strategy as a foll ow up
to the general strategy. Because of the conplexity of this
i ssue, the continuous conpliance strategy cannot hope to
present "the answer" to the problembut will provide a conpre-
hensi ve program for devel oping answers. W are targeting
to conpl ete the continuous conpliance strategy by February 27,
1984, and we are proceeding to add a commtnent al ong these
lines to the Action Tracking System

| thank you for your support in the devel opment of this
strategy and | ook forward to your support in its inplenmentation.

At t achnent s

| DENTI FI CATI ON OF ADDI T1 ONAL GJI DANCE TO BE PREPARED

(1) enforcenment of VOC standards - gui dance on inproving the
VOC inventory projected for conpletion by January 30,
1984. Additional guidance as needed.

(2) use of unannounced inspections by EPA - projected for
conpl etion by Septenber 30, 1984.

(3) use of continuous em ssions nonitoring excess em ssions
data in the conpliance program- projected for conpletion
by July 31, 1984.

(4) enforcenent of asbestos denolition standards - projected



(5)

(6)
VI,

for conpletion by July 31, 1984.

enforcenment of PSD requirenents - projected for conpletion
by Novenber 30, 1983.

enforcenent of benzene, arsenic, and radi onuclides
NESHAPs - as necessary prior to promul gation
Respondi ng to Nonconpl i ance Probl ens

A (bjectives

The obj ectives of responding to nonconpliance
problens are to ensure that the problemis corrected
qui ckly, to deter simlar problens fromarising, to
see that the lawis applied equitably, and to punish
m sconduct by source owners and operators.

B. Priority Target Areas

The current systemof priorities for respondi ng
t o nonconpl i ance problens is primarily delineated
by two nenoranda. The first is the Decenber 29,
1981 nenor andum from Kat hl een Bennett to the Regi ona
Adm nistrators, entitled "EPA Accountability System
QANR Pol icy Quidance". 1In an appendix to that neno-
randum (a copy of which is included in Attachnent
2), the term"signficant violator" is defined, and
the statenent is nade that these significant viola-
tors should be addressed. (This policy was el aborated
upon in a menorandum of June 24, 1982, to the Regi onal
Gfices entitled "Significant Violators" (Attachment
4).) Roughly speaking, the sources to be given a
high priority as "significant violators" are those
viol ati ng hazardous air pollutant standards (NESHAPS),
maj or source State Inplenentation Plan (SIP) violators
affecting nonattai nnent areas, and violators of new
source requirenents (NSPS and requirenments of Parts
C and D of the Act.)

The purpose of establishing the significant
violator programwas to define the Agency's hi ghest
priority sources for enforcenent action, other than
enmergency actions. In light of the special inpor-
tance attached to these sources, Regional (fices
are required to report on a quarterly basis on the
status of efforts nade by thenselves and their States
on resolution of these violators.

The list of significant violators is. obviously
dynamc, wth sources being added and del eted as



viol ations are discovered and resolved. The initial
list established in March 1982 contai ned 482 sour ces.
By the Decenber 31, 1982 report, the nunber of signi-
ficant violators had been reduced to 303. Starting
with the March 31, 1983 report, the nunber began to
increase again. This reflected the fact that nmany
VOC sources were subject to Decenber 31, 1982 conpli -
ance dates. As that date passed and as violations

are confirmed, those violators neeting the significant
violator criteria are added. As EPA continues to
inprove its information on the identity and conpliance
status of VOC sources, it is likely that the |ist

w Il continue to grow before enforcenment efforts

begin to turn this around.

It is generally accepted within the Agency that
the significant violator programforns a sound base
for the program It is expected that this concept
w Il continue essentially as it is for at |east the
next two years.

The second nmajor priority-setting nenorandumis
t he Agency's Post-1982 Enforcenent Policy, dated
Sept enber 20, 1982 (Attachnent 5). This policy
provides nore detail for addressing SIP violators in
primary nonattai nment areas after Decenber 31, 1982.
(The policy does not apply when the attai nment dead-
line is after 1982, such as in areas with Section
172(a)(2) extensions.)

In particular, the policy states that EPA or
States shoul d seek shutdown of sources subject to
the policy unless:

(1) The public interest in continued operation of
t he source outwei ghs the environnmental cost
of the additional period of nonconpliance
and,;

(2) The source has sufficient funds to conply
expedi tiously.

If the Agency decides not to seek shutdown, it nay
enter stipulations and not oppose a request to the
court to exercise its equitable power to enter an
order establishing a conpliance schedule. Such an
order should contain:

(1) an expeditious schedule with increnments of
progress to conply with the SIP, or RACT if



no Part Dplanis in force where one is
required;

(2) interimemssion limtations and controls to
the extent practicable;

(3) nonitoring and reporting requirenents;

(4) stipulated penalties, at |east for viola-
tions of the conpliance schedule and interim
controls;

(5) provisions preventing increases of em ssions;

(6) paynent of a significant cash penalty, wth
total civil penalties reflecting the criteria
of the Gvil Penalty Policy;

(7) an express reservation of the right to seek
injunctive relief, including shutdown, if the
source does not conply with the order; and

(8) consistency with the Agency's Limted Life
Facilities Policy with respect to sources
bei ng shut down rather than controll ed.

Fur t her gui dance on the policy was issued on
January 12, 1983, in a nmenorandum from Kat hl een
Bennett and Robert Perry to the Regional Adm nistra-
tors and Regional Counsels (Attachnent 6). This
guidance clarified the policy in a nunber of ways,
nost inportantly in providing further detail on
criteria to be applied in review of State actions
for possible overfiling. This supplenmental guidance
al so directed the Regional Ofices to issue Notices
of Violation to all sources to which the policy
applies, including State-lead cases, so that EPA
will be in a positionto act quickly if State action
ultimately proves i nadequate.

Since the policy was. established, EPA has been
working closely with States to assure its successful
i npl enentation. A high proportion of the sources
whi ch were determned to be subject to the policy
have either cone into conpliance, been put on a
conpl i ance schedul e, or have an enforcenent action
pendi ng agai nst them C course, as with the signi-
ficant violator program new violators are continually
being identified so that the overall nunber of identi-
fied violators is not necessarily decreasing. In



fact, it is likely to be increasing as VOC conpliance
inventories and data becone nore conpl ete.

Since January 1983, EPA Headquarters has been
tracking on a source-specific basis initial inplenen-
tation of the Post-1982 Enforcenent Policy. To do
this in a feasible manner, it is using the list of
violators identified as of the tine the policy first

took effect, i.e., January 1, 1983. It has not
attenpted to keep a running |list (adding each new
violator as it is discovered). It is inportant to

enphasi ze, however, that such data nust be avail abl e
at the State level and reported to EPA s Regi onal

G fices in accordance with established reporting
requi renents. Sources subject to the policy nust be
addressed, whether by EPA or the State, consistent
with the policy irrespective of whether the source
happens to be on the |ist Headquarters is tracking.

Headquarters tracki ng of Post-1982 sources as a
separate exercise is considered worthwhile only for
about the first year of the inplenentation of the
Policy. Its purpose is to assure that the policy is
understood and integrated i nto consi deration of
appropriate enforcenent responses. For the |ong-
term it is preferable to elimnate separate Head-
quarters tracking and to rely on the significant
violator programfor priority-setting and tracking
since, while it includes the nost significant Post-
1982 policy sources, it includes other inportant
categories of sources ( e.g., NSPS and NESHAPs) as
wel | .

Because of the inportance of the significant
viol ator and Post-1982 Enforcenent Policy concepts
in the enforcenent program and because they are
different yet partially overlapping, it would be
worthwhile to summari ze the nmain points of each for
conpari son pur poses.

Significant Violator List

° Awpriority setting nechanismto assist the
Regions and States in targeting their resources
to achieve the greatest environnmental benefits;

° A defined universe used for tracking Regi ona
program performance in the Managenent Account a-
bility System



° Sources are not subject to any particul ar sub-
stantive Agency policies purely based on their
status as significant violators. Sources on
the list nmay be subject to any of a nunber of
subst anti ve Agency poli cies;

° Includes NSPS, NESHAPs and certain PSD viol ators;
° Includes SIP sources in secondary nonattai nment
areas as well as prinmary nonattai nnent areas;
and

° enerally includes only Qass Al SIP violators
(in nonattai nnent areas).

Post - 1982 Enforcenent Policy List

° The sources on the Post-1982 Enforcenent Policy
list are those sources fitting the defined
criteria established in the Septenber 20, 1982
meno from Anne Gorsuch to the Regional Adm ni -
strators and subject to the particul ar substan-
tive and procedural elenments of that Policy.

° Affects only SIP sources in prinmary nonattai nnent
areas (other than extension areas).

° Includes dass A2 sources as well as dass Al
sour ces.

Thus, sone degree of overlap does exi st between
sources on the significant violator list used for
MAS tracking and the List of sources subject to the
requi renents of the Agency's Post-1982 Enforcenent
Policy. However, they are distinct universes that
have been established to serve different purposes.

Priority will also be assigned to resol ution
of at least certain classes of VOC violations, irre-
spective of whether they neet the present significant
violator definition. This includes sources snaller
than the dass Al definition in nonattai nment areas
to the extent that resources permt.

Certain VOC sources are of concern not only
because of their contribution to ozone | evels, but
al so because the constituents of their VOC em ssions
are toxic in nature. Previous efforts have focused
on VOC emssions only to the extent that they inpact
attai nnent of ozone anbi ent standards. |In FY 1985,



efforts will be substantially increased to enforce
VOC control requirenents even in areas which are
projected to be attainment or unclassified relative
to the ozone NAAQS, where the enforcenent of VOC
control requirenments can yield significant benefits
through reduction in air toxics. The special pro-

bl ens associated with VOC sources will be di scussed
at greater length in Section I X B.

In addition to the priorities set by the docu-
ments cited above, several other aspects are inpor-
tant to note. The highest priority should be given
to any energency epi sode which nmay arise as defined
in Section 303 of the Act. Expanded gui dance for
response under Section 303 was sent to Regi ona
G fices on Septenber 15, 1983 and is included as
Attachment 7. The essential point to note about
this guidance is that it urges a broader considera-
tion of the use of Section 303 authority. 1In the
1970' s, energency epi sodes (and thus use of Section
303) were viewed alnost entirely in the context of
high levels of criteria pollutants under adverse
nmet eor| ogi cal conditions. This occurs only infre-
quently these days, at |east for pollutants associ ated
primarily with stationary sources. However, the
serious threats presented to public health by various
air toxic substances have beconme nmuch nore visible.
The purpose of the guidance is to foster a broader
awar eness of the possible use of Section 303 as a
mechani smto address, in proper circunstances, the
dangers presented by such em ssions.

Smlarly, while alrady covered as "significant
viol ators", special note should be nmade of enforcenent
agai nst violations of hazardous air poll utant
standards. This will consist primarily of continued
enforcenent of vinyl chloride standards, enforcenent
of asbestos denolition standards, and initial
i npl enent ati on (enforcenent or waiver issuance) of
new y- promnul gat ed NESHAPs standards. Enforcenent of
NESHAPs standards is discussed at sone length in
Section I X A

FOR CHART PLEASE SEE THE OR G NAL DOCUMENT.



Finally, priority should be given to address-
ing violations of Section 114, which sets Qut the
Agency' s information-gathering authority, because
that authority is so basic to EPA's ability to set
and enforce the substantive requirenents called for
by the Act. Simlar high priority shoul d be assi gned
by EPA Regional Gfices to violators of EPA orders
or Federal judicial decrees.

Note that these priorities reflect considera-
tions at the national |evel. Cbviously, conditions
at the State and local level vary widely. The list-
ing of these national priorities should in no way be
interpreted as condoning a failure to address other
inportant air quality problens, such as violating
sources in attainment areas, to the extent consistent
with other priorities and avail abl e resources.

| nformal Responses

Wen EPA or a State first |earns of a nonconpli -
ance problem it may be possible to renedy the probl em
by informal discussions with the source which | ead
to a quick (generally within 30 days), conplete reso-
lution. If this is not possible, however, a nore
formal response should be considered. In addition,
if the violation appears to be part of a continual
pattern of intermttent violation, it may be prefer-
able to docunent the violation with a Notice of
Violation even if quickly remedied. This may be
taken nore seriously by the source, help focus atten-
tion on the source in inspection targeting, and | ay
the foundation for a nore aggressive response to any
subsequent viol ati ons.

For mal Responses

D agram #1 provides a sinplified flow di agram
of the formal enforcenent process. Normally, the
State or |local agency will take the | ead in address-
ing problens of nonconpliance. |If a State takes the
| ead, EPA shoul d understand what action the State is
contenplating and the tinetable for that action so
it can nake a reasoned judgnent on deferral to the
State. This understandi ng shoul d be docunented in
the formof a State action plan. This could be
prepared either by the State or by EPAwith a State
review for accuracy. The Regional O fice should



then get periodic reports on the progress of that
action so that, if progress is not tinely, a decision
can be made to reconsider the deferral

In sone instances, it nmay be advisable for the
Regional Ofice to begin case devel opnent activities
even while the State naintains the | ead on a case.
In fact, this is specifically required for sources
subject to the Post-1982 Enforcenent Policy. The
purpose of this is to allow EPA to act nuch nore
quickly if it ever had to take the | ead on the case.
These activites woul d, of course, have to be coordi-
nated with the State in a way that nakes it clear to
both the source and the State that EPA regards the
State as maintaining the primary responsibility and
is continuing to Look to the State to resolve the
matter.

Wien the EPA Regional Ofice finds that the
State or |ocal agency has not effectively addressed
a violating source and will not be proceeding in a
tinely and effective manner, it should initiate a
Federal enforcenent action agai nst the nonconpl yi ng
source. In evaluating a State action, several factors
shoul d be consi dered:

(1) If the source is in conpliance with a schedul e
contained in a State decree order, EPA would
exam ne the expeditiousness of the conpliance
schedul e (including the increnmental dates in
the schedule). EPA would al so exam ne the
past conpliance history of the source and the
record of State enforcenent to determ ne
whet her the final conpliance date in the

schedule is likely to be net or if it is
sinply a "noving target", and likely to be
revi sed.

(2) If the source is in violation and no schedul e
has been established or, though a schedul e
exists, the source is. not neeting it, EPA
woul d exam ne both the schedule (if one
exists) and what the State is doing to renedy
the situation. Any violation extending nore
than six nonths w thout effective action would
be of particular concern. EPA would | ook at
t he past conpliance history of the source and
the record of State enforcenent actions as an
i ndication of whether the State is likely to
resol ve the problemeffectively.



(3) In cases where circunstances indicate that
the State will not be able to effect conpli -
ance, EPA woul d consider the significance of
the source relative to other priorities and
det er m ne whet her EPA acti on was warrant ed.

(4) For sources subject to the Post-1982 Enforce-
ment Policy, there is an additional set of
itens which an adequate court or admnistra-
tive order should include, as previously
di scussed. The nost notable of these is that
there should be a significant cash penalty.
Thus, for these sources, EPA nay need to
conduct a penalties-only action under either
Section 113 or Section 120 if the State action
IS adequate in every way except that no
penal ty was obt ai ned.

Once a Regional Ofice has decided to initiate
a Federal action, it nust first decide whether to
pursue the matter as a crimnal, admnistrative, or
civil enforcenent action. Section 113© of the Act
provides crimnal sanctions for violations of certain
requirenents of the Act. EPA nust identify the cases
it intends to address with a crimnal enforcenent
action early in the case devel opnent process to assure
that the Agency protects the potential defendant's
rights and to assure the integrity of the crimnal
enforcenment process. Wen a Regional Ofice receives
information indicating the |ikelihood of crimnal
activity, it should refer that information to the
G imnal Enforcenent D vision at EPA Headquarters
for further investigation and prosecution in accord-
ance with the "General Qperating Procedures for the
G imnal Enforcenent Programi issued on Cctober 29,
1982.

Wen a Regional Ofice decides to initiate an
admnistrative or civil action against a violating
source, the Region frequently nmust initially obtain
information fromthe source that will support the
enforcenent action. EPA may use its infornation-
gathering authority under Section 114 of the Act to
require the source to provide the Agency with infor-
mati on concerning its conpliance status. Section
114 of the Act authorizes EPA to require sources to
establish and maintain records, install and use
nmoni toring equi pnent, performemssion tests, admt
i nspectors, and, in general, provide the information
EPA requires to determne whether the source is in



conpliance. Once the response to the Section 114
letter is anal yzed, an inspection of the source to
docunent the violation nore thoroughly is often
required.

To begin an admnistrative or civil enforcenent
action relating to a SIP violation, EPA nust issue a
Notice of Violation (NOV) under Section 113(a) of
the Act. Once EPA has issued an NOV, the violator
has thirty days to renedy the violation. No prosecu-
tion can occur if the violating source cones into
conpliance within the thirty days follow ng the
i ssuance of an NOV. This NOV step is not required
for NSPS or NESHAP viol ations. For those viol a-
tions, EPA may proceed i mmedi ately with an adm ni -
strative order or a civil or crimnal action. EPA
may use its information-gathering authority under
Section 114 of the Act to determ ne whether a viol a-
tion continues to exist thirty days after the issuance
of an NOV. A followup inspection can be perforned
to docunment the continuing violation where required.
In addition, if the Section 113 conference with
the source to discuss the NOV is held nore than 30
days after the issuance of the NOV, an adm ssion
fromthe source mght be sought at the conference.

If a violation persists beyond thirty days, or if

the violation concerns NSPS or NESHAPs where no NOV
is required, EPA nmay issue an admnistrative order
under either Section 113(a) or Section 113(d) or
initiate a civil judicial action under Section 113(b).
In addition, for certain new source viol ations as
di scussed bel ow, an adm nistrative order nay be
issued or judicial action initiated under Section

167.

A Section 113(a) order is an admnistrative
enf or cenent mechani smwhich is often effective in
bringing a source into conpliance quickly. It is
nost effective where operati on and nai nt enance
probl ens exist. Reading Section 113(a) in conjunc--
tion with Sections 110(1) and Section 113(d), it
appears that there are strict limts on the extent
to which Section 113(a) orders can be used for SIP
violators. Thus, EPA has concluded that such orders
must require i medi ate conpliance, defined as within
30 days of the effective date of the order. This
l[imt does not apply to NSPS and NESHAP vi ol ators.
For these sources, a longer period of tine may be
granted in a Section 113(a) order, but only when the
need for additional tinme arises fromcircunstances



beyond the control of the source, i.e., force nmgjeure

situations. These concepts are di scussed in nore
detail in an April 30, 1982 nenorandum from Kat hl een
Bennett to the Regional Admnistrators, entitled
"Duration of Section 113(a) O ders" (See Attachnent
8).

Anot her type of adm nistrative enforcenent
nmechanismis that used to halt illegal construction
of a newor nodified source in violation of Part C
or Dof the Act. For violations of the Prevention
of Significant Deterioration (PSD) requirenents in
Part C, the appropriate order to be issued is one
under Section 167. Such an order can be issued
agai nst :

(1) A mjor emtting facility if it should have
obtained a PSD permt but has not;

(2) source being constructed or operated pursuant
to a State-issued PSD permt that conflicts
with the requirenents of the AQean Air Act,

i npl ementi ng regul ations, or approved SIP
requi renents; and

(3) A State if EPA has del egated the PSD program
to the State and the State is about to issue
a PSD permt which EPA believes is inconsistent
with Part Cor its inplenenting regulations.

Proposed detail ed gui dance regarding the use of
Section 167 was sent to the Regional Ofices for
comrent on July 7, 1983. Final guidance, reflecting
a consideration of coments received, wll be issued
in the near future.

For violations of the new source review require-
ments of Part D, an available admnistrative enforce-
nment nmechanismis a Section 113(a)(5) order. This
section requires that the Admnistrator make a finding
that a State is not acting in conpliance with the
regul ations referred to in Section 129(a)(1) of the
dean Air Act Amendrents of 1971 (the of fset
ruling) or any plan provisions required by Section
110(a)(2) (1) and Part D. (nce this finding is nade,.
EPA nmay issue an order under Section 113(a)(5) to a
maj or source requiring it to refrain fromor cease
construction unless a valid permt is obtained from
the State.



Authority to issue Section 113(a) and Section 167
orders has been del egated to Regi onal Adm nistrators.
| ssuance of a Section 113(a)(5) or Section 167 order
requires consultation with the Director, Stationary
Source Conpliance D vision and the Associ ate Enforce-
ment Counsel for Air at Headquarters. |ssuance of a
Section 113(a) order other than under Section
113(a)(5) requires no consultation with Headquarters.

If a source does not obey a Section 113(a) or
Section 167 order or if EPA decides that a civil
action is needed, the Agency may proceed in the
courts under either Section 167 or Section 113(b).
EPA may ask for any necessary injunctive relief
under either section and, under Section 113(b), may
seek civil penalties of up to $25,000 per day of
violation. A Section 167 action, unlike one under
Section 113(b), does not require a Notice of Viola-
tion and docunentation of a 30-day continuing viol a-
tion.

Section 113(d) of the Act provi des EPA and
States with another admnistrative remedy, known as
a Del ayed Conpliance Order (DGO . Under a DCO EPA
or a State nay establish a schedul e which requires
conpliance no later than three years after the
source's SIP conpliance date. (State-issued DCO s
to maj or sources require EPA approval to be effective
as a DOQ) A source which has been granted a DCO and
which is in conpliance with the terns of that order
is not subject to further enforcenent action under
Section 113 for violations during the period of the
DCO  However, nmajor stationary sources can be re-
quired to pay a nonconpliance penalty under Section
120 (see bel ow), notw thstandi ng the DQOO

Due to the three-year limt for a DQO pr evi ousl y.
noted, there are relatively few sources eligible for
DCO s for particulate matter or sul fur dioxide
emssion Limt violations. Mst of those limts were
acconpani ed by SIP conpliance deadlines nore than
three years past.

DCO s are nmuch nore widely avail abl e for sources
violating volatile organi c conpound emssion limts,
many of which had final conpliance dates of md to

| ate 1982.

There are two other types of DOO a which wll
not be discussed at length in this docunent, those
i ssued under Sections 113(d)(4) and (5). Wile they



serve inportant purposes, fostering use of innovative.
technol ogy (Section 113(d)(4)) and conversions to

coal by fuel -burning sources (Section 113(d)(5)),
their applicationis highly limted. For simlar
reasons, this strategy will not discuss use of non-
ferrous snelter orders under Section 119 of the

Aean Ar Act.

Bef ore EPA issues a DOO, the source nust neet
the eligibility requirements in Section 113(d) of
the Act. States nay al so issue DOO s but, as previ-
ously noted, any DOO issued to a nmaj or source requires
EPA approval before it is effective.

Qui dance regarding DOO s appears in various

Agency nenoranda, the nost significant of which were
conpiled in an April 26, 1983 nenorandum from Kat hl een
Bennett and Courtney Price to the Regi onal Adm nistra-
tors and Regi onal Counsels (Attachnent 9). Procedures
for processing del ayed conpliance orders are contained
in Part 65 of 40 CFR  Further guidance is contai ned
in the April 26, 1983 nenorandum

It should be clear fromthe description of the
Agency's admnistrative order authority that such
orders are limted and cannot be used to address
many of the violations which EPA faces. Therefore,
many of the EPA enforcenent actions will cone in
the formof Section 120 proceedi ngs (described next)
or civil actions filed in Federal district courts

In cases where a source is not in conpliance
with emssion requirenments, EPA nay al so seek non-
conpl i ance penalties under Section 120 of the Act.
EPA may seek these penalties in addition to any
relief under Section 113 of the Act. Section 120 is
designed to recapture, in an admnistrative proceed-
ing, the econom c savings realized by sources in vio-
lation of applicable emssion limts. Wile Section
120 is, by its ternms, a penalty provision only, the
prospect of a Section 120 penalty can often serve as
a useful stimulant to pronpt a source to cone into
conpl i ance.

EPA initiates an action under Section 120 by
issuing to the source a Notice of Nonconpliance.
Al t hough adj udi catory hearings may occur before a
source nust pay a penalty, the penalty starts to
accrue fromthe date EPA issued the Notice of Noncom
pliance. Consequently, it is often in the source’s



best interest to achi eve conpliance expeditiously
and not frivolously use the admnistrative hearing
process as a nechani smfor del ayi ng achi evi ng
conpl i ance.

O the formal responses previously outlined,
Section 120 has been the nost-underused (approxi -
mately twenty cases so far). FEfforts have been nade
and will continue to be nade to increase its use by
Regional Ofices. Region Il has been particularly
effective at using Section 120 to encourage quick
conpliance. (See the nenorandum di scussing the use of
Section 120 included as Attachnent 10.)

If a Regional Cfice finds it appropriate to
pursue litigation as its course of action for a
violating source, it prepares a litigation report
containing the factual and legal basis for its action
and refers the report through appropriate procedures
to the Departnent of Justice which, as the Federal
governnent's attorney, litigates the matter on EPA' s
behal f.

(One ot her possible sanction is the listing
program under Section 306. It enables EPA to prevent a
viol ating source fromreceiving any Federal contracts,
grants, or loans once it is placed on the List of
Violating Facilities. This programis coordi nated
by the Ofice of Enforcenent Counsel (CEC) at Head-
quarters. It should be used much nore extensively
than it has been because it is a very powerful
enforcenent tool. Further gui dance on the appro-
priate uses and procedures for Section 306 is being
devel oped by CEC. In any event, it is inportant to
note that |isting under Section 306 is nmandatory for
facilities which are the subject of crimnal, convic-
tions where the underlying violations have not been
corrected. These listings should not await the
devel opnment of further gui dance.

Finally, it should be noted that it is expected
that Federal facilities will fully conply with al
applicable air pollution control requirenments. EPA
shoul d respond pronptly and vigorously to any viol a-
tions under the sane priorities established for other
sources, making full use of the mechani sns of Execu-
tive Order 12088 and i npl enenti ng procedures esta-
bl i shed by the Agency's Ofice of Federal Activities.
State and | ocal agencies are al so encouraged to
participate in the programto the maxi mum extent



possi bl e.

E

Considerations in Selection of an Appropriate Response

Thi s section discussed considerations in selecting
the appropriate vehicle for a Federal enforcenent
response once the decision has been nade that a
Federal response is appropriate. It is not intended
to be perscriptive in nature, given that selection
of a response nust be based on a reasoned eval uation
of all the circunstances of the case.

As previously noted, the first judgnment to be nade

IS whether to pursue a crimnal action. Wile simnul-
taneous civil and crimnal actions are not prohibited,
t hey shoul d generally be avoi ded.

Priorities for crimnal enforcenent should
include the followi ng: knowng violations of State
| npl erentation Plans that result in, or threaten,
significant environnental contam nation or human
heal t h hazard; know ng viol ations of NESHAPs require-
nments; and falsification of records or tanpering with
wi th nonitoring devices which has, or could be
expected to have, a significant inpact on EPA
regul atory process or decision-naking. These
priorities were set forth in an Cctober 12, 1982
menor andum from Robert Perry to Regi onal Counsels,
entitled."Gimnal Enforcenent Priorities for the
Envi ronnental Protecti on Agency.”

Two ot her areas al so deserve serious consi dera-
tion for crimnal investigation: crimnal contenpt
for willful violations of civil consent decrees
(puni shabl e under 18 U S.C 8401 (3)) and viol ations
of reporting requirenments inposed by Section 114
letters.

For the large majority of cases, a crimna
action would not be an appropriate response. There-
fore, the other options detailed in the precedi ng
section shoul d be consi der ed.

I n deci di ng between adm ni strative orders
and civil actions, judgnments should reflect a
consideration of the likely effectiveness of each
option rather than artificial notions of "toughness".
In the proper circunstances, an admnistrative
response can be as effective as a judicial one.



In considering the use of a Section 113(a)
order, the najor factor is whether conpliance can
reasonably be required within 30 days. (Note that in
the case of an NSPS or NESHAPs violation, this
[imtation does not apply if the violation arises
froma force najeure event.)

I n cases where conpliance can be required within
that period, a Section 113(a) order is often the
best response since it can be issued sinply and
qui ckly. A Section 113(a) order should nornmally be
used only where it is expected that the order may be
conplied wth, however.

If it is felt that the source will not conply
with the order, it probably would be better to sel ect
another option. This is especially true if the
Regi onal O'fice believes that the source nay attenpt
to challenge the order in a Court of Appeal s under
Section 307(b)(1) as a final Agency action. Since
an EPA enforcenent action nust be brought at the
District Court level, actions which invite collateral
lawsuits at the Court of Appeals |evel should be
avoi ded wherever possible.

Wiere a Section 113(a) order is not appropriate,
the election generally will be between a DOO a
Section 120 action, and a civil action. (This, of
course, presunes that a DOOis avail able.)

If a DOOis available, its use by EPA is nost
appropriate in cases where a source requires addi-
tional tine to conply due to an unforeseen inability
to conply and is acting in good faith to neet its
emssion requirenents. This is because EPA has not
routi nely sought penalties for a source being issued
a DOO for the period before the DOO is issued,
although this is legally permssible. As noted in
the July 28, 1978 gui dance on use of Section 113
orders (included as part of Attachnent 9):

The i ssuance of del ayed conpliance orders by
either the States or EPAis. discretionary. In
exercising its discretion, EPA will consider
any past conpliance efforts and any prior State
or federal enforcenent actions involving the
source. |f, based on these and ot her rel evant

Ensuring Conpliance with Response's Requirenents



After Federal enforcenent actions are
resol ved, EPA Regional O fices have the respons-
ibility of nonitoring the source's activities to
ensure conpliance with the terns of any admni - -
strative or court order. The Agency's Conpliance
Data System has the capability of serving as a
tickler file for keeping track of interimand

final conpliance dates in schedules. It has
been general |y underused by Regional Cfices for
this purpose. 1In addition, a conputerized system

has recently been devel oped by the Agency's
Nati onal Enforcenent Investigations Center
(NEl © for tracking court ordered-schedul es.

Regi onal O fices nmust conduct nonitoring
activities for their schedules sufficient to
detect any failure to keep to the terns of the
order. No detailed guidance is being provided
here for this given that Regional Ofices have
ext ensi ve experience wth schedul e-tracki ng and
because the nonitoring effort reflects a case-by-
case eval uation of the schedule itself and al
t he associ ated circunstances. Wen serious
failures are detected, taking renedial action
shoul d be a very high priority, second only to
enmergency actions under Section 303. This is
because such flouting of environnmental require-
nmerts tends to undermne the entire regul atory
framework, particularly if the violator is
repeat edl y unresponsi ve.

In order to enhance the enforceability of
EPA s consent decrees, the Agency has devel oped
nodel consent decree provisions. Sone of the
nost inportant features to be included are:

(1) Various increnments in conpliance schedul es,
so that source progress can be nonitored.
This avoids the situation of sudden di sco-
very that the source is far behind its
schedul e. These m | estones shoul d be
incorporated into CDS for easier tracking;

(2) Reporting requirenents, again to nonitor
source progress; and

(3) Stipul ated penalties, to provide an econom c
incentive for sources to nmeet increnenta
dates, as well as the final conpl i ance
date in the decree.



I X

Naturally, it is critical for Regional Ofices to

nmoni tor the progress of sources on State schedul es,

as well as those on Federal schedules. Wile the
Regional Ofice need not be as intimately invol ved

as the State, it needs sufficient information to
assure that the schedule is being adhered to or that
the State is respondi ng vigorously to any sli ppage.
Utimately, EPA is responsible for assuring conpliance
with the dean Air Act and the health and wel fare of

t he American public.

Speci al | ssues

A

Enf or cenent of NESHAPs St andards

At the present tine, there are final standards
in place for certain source categories of four hazar-
dous air pollutants: asbestos, beryllium nercury,
and vinyl chloride. Standards have been proposed
for sources of radionuclides, arsenic and benzene.

Enf orcenent to date has focused on asbestos
and vinyl chloride. O the four pollutants al ready
regul ated, these two have posed the nost significant
i nci dence of nonconpliance. The program shoul d
continue to focus on these two pollutants, but
priorities may need to be altered as nore standards
becone effective.

Adverse or conflicting court decisions currently
affect the short termgoals of the programwith
regard to asbestos and vinyl chloride. The Suprene
Court, in Adano Wecking Conpany v. United States
434 U. S. 275 (1978), held that certain requirenents in
t he asbestos standard applicable to denolition opera-
tions were invalid because they were "work practice"
requi renents rather than nunerical emssion limta-
tions. The court ruled that the Aean Air Act,
prior to the 1977 anendnents, did not authorize' EPA
to pronulgate work practice standards. Until the
asbestos standards are fully repronul gated, EPA
shoul d accelerate efforts to assure conpliance wth
the portions of the standard which are not work
practice standards, and portions which were repronul -
gated in 1978. (Once the standards are fully repromul -
gated, the objective should be to assure conpliance
with the entire standard. (On July 13, 1983, EPA
publ i shed a reproposal of the asbestos standard.)
factors, EPA determnes that the source is one
with an egregious history of nonconpliance,




recal citrance, or environmental harm and/or

that court supervisionis likely to be required

in order to assure expeditious conpliance, the
source wi Il be considered an appropriate candi -

date for civil or crimnal action and no federa

del ayed conpliance order will be issued. Conse-
uently, there will be no category of cases

involving a federally issued del ayed conpliance order
and a federal court action relating to the predel ayed
conpliance order period. EPA w Il continue to urge
the States to adopt a simlar approach in exercising
their discretion. However, EPA approval or

di sapproval of a State del ayed conpliance order will
be based on the statutory criteria of Section 113(d).
(P.5)

Anot her nmajor factor in deciding whether to use a DCO
is the policy that EPA will not issue a DCO unless the
source formally consents to its issuance. The previously
referenced July 28, 1978 gui dance states:

A del ayed conpliance order will not be issued
unl ess the source indicates in witing (by signature
of appropriate persons authorized to agree for the
source) that it will agree to conply with the del ayed
conpl i ance order. Source consent wll be required for
all Federal del ayed conpliance orders and is
recommended for State del ayed conpliance orders as
well. However, a source's agreenent to conply is not
precondition to EPA approval of a State del ayed
conpl i ance order. (p.7)

The purpose of this consent provision is to give greater
assurance that the source will conply and to mnimze the
possibility of a successful collateral challenge under
Section 307(b)(1).

As an alternative to or in conjunction with a DOO a
Section 120 action shoul d be considered. Because the
amount of the Section 120 penalty is directly related to
the length of the period of nonconpl i ance foll ow ng the
i ssuance of a Notice of Nonconpliance, it can serve as a
powerful tool for pronpting source conpliance. However,
this requires a judgnment on the part of the Regional COfice
of how the source is likely to respond. Were the source
is not likely to respond positively, and injunctive reli ef

will still be required, it is preferable to avoid the use
of Section 120 and go directly to a Section 113(b) civil
action for both injunctive relief and civil penalties. In

addi tion, because issuance of a Notice of Nonconpliance can



| ead very quickly to an adjudicatory hearing, a Notice
shoul d not be issued unless the Regional Ofice is prepared
to proceed with such a hearing.

One circunstance in which a Section 120 order can be
particularly useful is where the State has put the source
on an accept abl e schedul e but has not collected penalties
where penalties woul d be appropriate. EPA could defer to
the State schedul e in obtaining conpliance and use the
adm ni strative mechani smof Section 120 to address the
penalty issue in lieu of bringing a court action. In
deci ding between a Section 120 action and a court action,
practical considerations such as how crowded the court
docket is, the receptivity of the Dstrict Court judges to
environnmental litigation, and the readi ness of the Regional
Office to handl e an al nost i medi ate adj udi catory heari ng
shoul d be careful |y wei ghed.

Gvil actions under Section 113(b) are nost
advant ageous in the follow ng situations:

(a) a conpl i ance schedul e or other injunctive
relief is necessary and an admni strative order
i's unavail abl e or inappropriate;

(b) the conpliance history of the source suggests
that the schedul e shoul d be subject to court
supervi sion and contenpt renedies;

(c) substantial civil penalties for past violations
are appropriate. (Note that in nost cases,
maxi mum penal ti es under Section 113(b) wll be

substantially greater than that under Section

120 because of the |arge per day anmount and
because Section 120 penalties run only fromthe
date of the Notice of Nonconpliance while

Section 113(b) penalties are cal cul ated back to
the earliest date of provable violation.)

EPA s experience with the asbestos denolition standard
has suggested that an intensive, coordinated, highly
visible effort to enforce these standards shoul d be nade as
soon as they are fully repronul gated to establish the
credibility of the enforcenent effort and enphasi ze the
i nportance EPA attaches to conpliance with these standards.
D scussions to plan such an effort have just begun and such
a strategy wll be developed prior to finalization of the
July 13 proposal .

Conpl i ance nonitoring of asbestos sources, in the



interimprior to full repromul gation of the standard,
shoul d focus on the enforceable portions of the standard.
This means that nonitoring should concentrate on source
categories subject to a "no visible emssions" standard,

i ncl udi ng manuf acturing sources, waste disposal activities,
and denolition activities. nce the standard is fully
repromul gated, a greater enphasis should be placed on

denol ition operations, which may present the nost
significant danger of exposure to the public of any

regul ated source category. Due to the transient nature of
denol ition operations, conpliance nonitoring requires quick
response when notice of denolition or renovation is
received. EPA s ability to assure conpliance, at |east as
to denolitions and renovations, rests largely on self-
reporting. Nonconpliance by sources other than denolition
and renovation operations can be detected prinmarily by
sendi ng observers to a source to |l ook for visible

em ssi ons.

Wth regard to vinyl chloride, two recent court
opi nions have differed on the issue of whether the relief
val ve di scharge provision in the vinyl chloride NESHAP is a
work practice standard and in therefore invalid under
Adanb. In United States v. Ethyl Corporation (No. 83-0120-
A, the US Dstrict Court for the Mddle D strict of
Loui siana ruled on July 1, 1983 that this provision was a
work practice standard and thus invalid. However, in United
States v. Borden (No. 83-1892-MA), decided on Septenber 30,
1983, the U S. Dstrict Court for the Dstrict of
Massachusetts reached the opposite conclusion. The
governnent agrees with the interpretation in t he Borden
case and intends to appeal the Ethyl decision to the Court
of Appeals for the Fifth Grcuit. The goal of the program
shoul d continue to be to pronote conpliance with the entire
vinyl chloride standard, including the relief valve
di scharge standard. 1In this respect, EPA shoul d becone
nore active in nonitoring conpliance and enforcing ot her
portions of the standard, which have previously not been
given nuch attention, and will assure, through rul enaking
if necessary, the enforceability of the entire standard.

Det ecti ng nonconpl i ance by vinyl chloride sources is
done primarily through self-reporting. Sources are
required to report each relief valve discharge within 10
days of occurrence and to report exceedances of ot her
portions of the standard on a sem -annual basis.

Conpl i ance nonitoring should, for the nost part, consist of
revi ew of these subm ssions, but periodic inspections of
conpany records is needed to determne whether violations
are going unreported. There are only about 55 sources in



the entire country subject to the standard, with a heavy
concentration (about half) in Region M

The roles of EPA and the States in the NESHAPs program
are determned prinmarily by del egations of authority.
Under Section 112, EPA nay del egate a State the authority
to inplement and enforce the standards. Such authority is
concurrent, so EPA nay still enforce the standards in a
del egated State.

The statutory requirenents for fornmal Agency response
to a NESHAPs violation differ fromthose applicable to a
violation of a State Inplenentation Plan. EPA is not
required to issue a Notice of Violation or to confer with a
source prior to issuing an admnistrative order under
Section 113(a) or bringing a judicial enforcenment action
under Section 113(b). The types of response avail able are
nore |imted because EPA cannot issue a Delayed Conpliance
O der under Section 113(d).

EPA Headquarters has issued gui dance on the types of
enf or cenment response whi ch shoul d be considered and the
ci rcunst ances in which each shoul d be used. Further
guidance will be issued in anticipation of the
repronul gati on of the asbestos standard. The nenorandum
i ssued on June 28, 1983 by M chael A ushin, Acting
Associ ate Enforcenent Counsel for Air, and Ed Rei ch
Drector of the Stationary Source Conpliance D vision,
entitled "Enforcenment of the National Em ssions Standard
for Vinyl Chloride" (Attachment 11), is the nost current
and significant gui dance on responses to violations of the
vinyl chloride standard.

B. Enforcenent of VOC St andards

An area of increasing focus of the stationary source
conpliance programis the regul ation of sources emtting
vol atil e organi c conpounds (VOC). Such sources are najor
contributors to the ozone nonattai nnent problemand sone
emt conpounds which are highly toxic in nature which may
be reduced through an aggressive programto enforce VOC
st andar ds.

CGeneral |y speaki ng, wi descal e regul ation of VOC was
initiated by the 1979 Part D SIPs. As part of those Sl Ps,
many States adopted regul ati ons requiring conpliance on or
bef ore Decenber 31, 1982. It is the relatively recent
passage of these conpliance dates which has created the
need (and opportunity) to increase the attention devoted to
conpl i ance efforts for VOC sources.



A wide variety of sources emt VOC. These prinarily
i ncl ude sources in the petrol eumindustry and gasoline
mar keti ng chain and nakers and users of various paints and
sol vents. Addressing the VOC conpliance probl em presents
sonme differing circunstances fromearlier conpliance
efforts. Mst inportantly:

(1) The regulated community includes a greater
proportion of snaller sources and the relative
i npact of the em ssions of those sources is
probably al so greater than for particulate nmatter
or sul fur oxides;

(2) The applicable regulations are often nore conpl ex,
i ncluding the "bubbling” of multiple VOC sources;

(3) Averaging tinmes for conpliance with VOC standards
are often | onger than those associ ated with other
pol | utants; and

(4) Conpliance determnations are nore heavily
dependent on review ng records and cal cul ati ons
than on traditional observation and testing
appr oaches.

Efforts to address the probl emof VOC conpliance nust
recogni ze and account for these differences.

To assist in the coordination of efforts to inprove
t he Agency's VQOC conpl i ance program a VOC Conpli ance
Wor kgroup has been established. This workgroup will serve
both as a vehicle for Regional input into the devel opnent
of Headquarters gui dance on VOC and as a neans for
techni cal interchange of information anmong the affected
Headquarters and Regional Cfices.

At its first neeting, the workgroup di scussed the
status of various Regional VOC prograns and what efforts
wll be required to assure a fully effective, consistent
nati onal program A nunber of inportant concl usions about
the status of the VOC program whi ch becane apparent from
this neeting were:

(1) Most Regional Ofices have initiated significant
efforts to address the VOC probl em

(2) Mst Regional Ofices believe their inventories are
roughly 80% conplete for dass A sources. Data are
particul arly weak for non-extension areas.
Additional work to refine these inventories would



be beneficial. Contractors could be used for this
pur pose.

(3) The contribution (and i nportance) of O ass B
sources is still unclear. Further analysis of SIP
inventories will be necessary to define the degree
t o whi ch EPA should focus on any portion of the
dass B universe. (New York Gty was identified as
one area where O ass B sources are clearly very
i mportant.)

(4) Mich of the data on VOC sources are not reflected
in COS. Here again, contractor support could be
producti ve.

(5) Data being received from States on sources
conpl i ance status is often spotty and of
questionabl e accuracy. Wile efforts to work with
States need to be continued, broader direct Federal
effort, utilizing Section 114, wll likely be
required. This may need OVB approval under the
Paper wor k Reducti on Act.

(6) Effective workshop and training prograns shoul d be
continued to neet both Regional and State needs.

(7) There is a need for a source of technical expertise
on the VOC i ndustry which the Regional Cfices can
utilize in their conpliance prograns. Various
options, including use of contractors, need to be
expl or ed.

A workpl an to pursue these i mredi ate needs is under
devel oprment. Efforts to provide contractor support to meet
the needs of the Regional (fices to inprove their
inventories and reflect the data in COS have al ready been
initiated.

Cont i nuous Conpl i ance

An area which nerits further discussion is the subject
generally ternmed "conti nuous conpliance". Before
discussing it in detail, it is worth articulating once
again the nature of the problem

As previously noted, the najor conpliance nonitoring
technique used in the air programis the inspection.
Because of the limted resources avail able to Federal and
State agenci es, inspections of a source are infrequently
nore often than quarterly for even the nost significant



sources. Mre typically, inspections are performed only on
an annual (or less frequent) basis. Further, even when

i nspections are perforned, they do not normally invol ve
stack testing. (enerally, stack testing is routinely
performed only for the initial denonstration of conpliance
and thereafter if there is reason to doubt the source's
conti nued conpliance. Continuous em ssion nonitoring

t echnol ogy has not been w dely used and data froma nonitor
is not usually usable as the sole basis for an enforcenent
action.

Gven these limtations, it is fair to assune that
conpl i ance data being reported by States do not indicate
what is happening at a facility on a day-to-day basis, but
rat her whet her the source has been determned to be in
conpl i ance at an announced i nspection after it has had the
opportunity to optimze the performance of its control
equi prment. Thus, it indicates whether the source is
capable of being in conpliance rather than whether it is in
conpliance in its day-to-day operations.

It is generally recognized that many (if not nost)
sources have em ssions whi ch exceed all owabl e | evel s at
sone tinme during the year. These emssions are due to such

factors as unavoi dabl e process or control equi prent

mal functions, inattention to proper operation and

mai nt enance consi derations and, in a few instances,
deliberate attenpts to avoid the costs of naintaining
conpliance. These em ssions nmay or may not- be excused
under various nmal function provisions in effect in various
States.

A study conducted in 1978 for EPA attenpted to define
with greater precision the magnitude of the problem The
study consi sted of about 180 control |l ed and supposedly
wel | -mai ntai ned air pollution sources of various types and
sizes. Due to a lack of source records, the study was
forced to draw upon a host of sources of information,

i ncl udi ng oper at or anecdot es and post-hoc engi neeri ng

j udgnent by the contractors conducting the data-gathering,
to quantify source emssion levels. The study found that
sources were experiencing em ssions which were
significantly in excess of established limts. Mjor
causes of the exceedances included i nproper design and

i nadequat e opertion and mai nt enance of process and control,
equi pnent .

These concl usi ons were general ly confirnmed when EPA
recently concluded a contractor effort to develop a pil ot
i nspection schene with a Virginia Regional office. The



pur pose of the study was to determ ne whether by inproving
the skills of State inspectors, they could do a nore
effective job in identifying operation and nai nt enance
(®&MV) related problens. The programinvol ved, anong ot her
things, utilizing differing | evels of thoroughness of
inspection for differing situations. (See Section VIl E for
greater detail.) Quoting fromthe report of this study:

The 68 | evel 3 inspections of individual processes or
emssion units identified 25 sources (37% as being
out of conpliance with either visible or particul ate
em ssion standards. O the total nunber of processes
or emssion units inspected 46 (67% were identified
as having OG&M rel at ed probl ens.

It should be pointed out that of the 25 sources for
whi ch conpliance problens were identified, only 12
woul d have been identified as a result of a Level 1
inspection (i.e. type of inspection routinely
conducted prior to the study).

In addition of the 46 sources for which & rel ated
probl ens were identified, none of the problens woul d
have been identified through the use of a Level 1

i nspection. (enphasis added)’

The latter observation illustrates the difficulty of
characterizing the statue of continuous conpliance. CQurrent
i nspection nmethods and capabilities coupled with very
[imted self-nonitoring requirenents nake detection
unlikely. It also highlights, the point that many States
may assune that there is not a probl em because they can't
tell.

A separate part of the 1978 study previously referred
to evaluated the ability of nine exenplary state and | oca
agencies to operate in a continuous conpliance node. Not
surprisingly, the~study found that while the prograns were
basi cally sound, they |acked nmany of the tools needed to
deal effectively with continuous conpliance probl ens.
| nasmuch as the study | ooked at cooperative, reportedly
wel | mai ntai ned sources and exenpl ary agencies, it is
reasonabl e to expect that the results understate the actua
situati on.

As a result of the related findings that the problens
were wi despread and significant and that front-Iine
agenci es faced serious difficulties, a continuous
conpliance initiative was devel oped. The principal thrust
of this initiative was a 5-year programof State capacity



buil ding. Mre specifically, EPA was to |ead the

devel opnent of a range of useful tools which States coul d
i npl ement on a voluntary basis, as necessary, to address

speci fic operational problens. Wenever possible, State

interest would be identified in advance and State

partici pation obtained through pilot prograns.

Severe resource cuts and conflicting priorities al nost
i mredi ately precluded inplenentation of the initiative as
originally conceived. Notw thstanding this, some of the
elenents of the initiative have been incorporated into
EPA' s present program The Virginia study previously
referred to is an exanple of this. her exanples are
di scussed in Section X of this strategy dealing with
Conpl i ance Pronoti on.

Wile it is clear that continuous conpliance presents
a significant conpliance problem the environnmental inpact
is less clear. Anbient nonitoring data have establ i shed
that large portions of the country are already attaining
the national anbient air quality standards. That anbient
nmonitoring data should already reflect the effects of
excess em ssions which may be occurring but which are not
ot herwi se detected. If those emssions are not sufficient
tointerfere with attai nnent of the anbient standards if
the anbient data are reliable, and if the anbi ent standards
are truly protective of public health and welfare, the
environnmental effects of present |evels of excess em ssions
due to the continuous conpliance problemmay be | ess
significant than once assuned.

A early, though, the problemof em ssions arising from
poor operation and nai ntenance has the potential to becone
seriously aggravated if the enforcing agenci es show an
indifference to attenpting to ensure that continuous
conpliance is naintained. It is equally clear that once a
substantial investnent of effort and noney has been nmade by
i ndustry and government to assure that controls are
installed, efforts should be nade to assure that the ful
benefits of the investnent are realized. Therefore, serious
efforts to inprove industry's ability to conply on a nore
conei nuous basis and to inprove the ability of governnental
agencies to determne conpliance on a continuous basis nust
be maintained. This is especially true in relation to
devel opnent of inproved continuous nonitoring technol ogy,
either for emssions nonitoring or paramneter nonitoring.

B ements which could be directed at inproving the
ability of enforcenent agencies to address conti nuous
conpliance in the near and md-termi ncl ude:



(1) following up on the Virginia inspection study to
provide infornation to States on upgrading their
i nspection function:

(2) nore flexible inspection prograns;

(3) greater use of unannounced i nspecti ons;
(4) pronoting expanded use of CEM technol ogy;
(5) greater information exchange on CEM usage;

(6) devel oping inproved mnet hods for coal -sanpling and
anal ysis for sulfur content;

(7) developing inproved information on failure
nodes/ conpl i ance probl ens and di ssem nating t hat
i nformati on:

(8) conpliance pronotion activities of the type
di scusses in Section X and

(9) encouraging voluntary design standards and
increased attention to design reviewin permtting.

Wiile this strategy has touches on many of these
elenents, there is no present systenatic approach to
coordinate efforts on an Agency-w de basis. To facilitate
devel opnment of a coordinated and effective programto
address this issue, a supplenental continuous conpliance
strategy docunent is being devel oped.

A question may arise as to the priority of the
conti nuous conpliance problem (especially in attai nnent
areas) relative to the potentially very significant initia
conpl i ance problemfor VOC sources. At the State and | oca
level, this requires a judgnent as to the relative
environnental significance of the two probl ens, a judgnent
which could lead to differing conclusions in different
areas. At the Federal level, current resource levels wll
limt the ability of the Agency (especially at the
Headquarters level) to address both problens to the extent
it would otherwise like. To the extent there is a
conflicting demand for resources, the VOC probl emnust take
precedence. This is because so nuch of the country exceeds
anbi ent standards for ozone, thus exposing the public to
unheal thful air, and al so because of the toxic nature of
many of the constituents of the VOC conpounds.



Incidentally, it is questionable if the continuous
conpl i ance problemw || be of conparable relative nagnitude
for VOC sources. It well nay be that the problemw Il be
significantly less inportant. This can be hypot hesi zed for
the foll ow ng reasons:

(1) VOC sources are nore often controlled by product
reformul ati on, which would be | ess prone to
intermttent excess em ssions;

(2) to the extent that VOC em ssions arise froml eaks
(e.g., in petroleumstorage facilities), the
econom cs of recovering product have led to
substantial efforts to mnimze such |eaks; and

(3) to the extent that VOC em ssions are reduced -
t hrough control equi pnent, such equi pnent (usually
an afterburner] is nuch | ess subject to mal function
than, for exanple, controls typically used for
particul ate matter

In summary, a nodest effort at developing tools to
address the continuous conpliance problemis worthwhile
and i s recommrended al t hough these efforts nmust fit within
priority needs to address the initial control of VOC
sour ces.

Emer gi ng I ssues Associated with the Application of Bubble
Rul es

1. Conpl exity Involved in Determning Conpliance with
Bubbl es

An issue of relatively recent originin the air
programis the increasing conplexity of applicable
emssion Limts as sources and States take advant age
of the provisions allow ng use of "bubbles" in EPA s
Em ssions Trading Policy Statenent. (The existing
Policy Statenment was published at 47 FR 15076 (Apri
7, 1982) and is effective as interimguidance pendi ng
i ssuance of a final Policy. The Agency's origi nal
bubbl e policy was published in Decenber 1979.) Under
t he bubbl e concept, a source with multiple em ssion
poi nts, each of which is subject to specific SIP
emssion limtations, may propose to neet the SIF s
total emssion control requirements for a given
criteria pollutant with a mx of controls different
fromthat required by the generally applicable
regul ations. The intent is to allow sources the
opportunity to install controls with the sane air



quality inpact but at |ess expense by pl acing
relatively nmore control on emssion points with a | ow
mar gi nal cost of control and | ess on em ssion points
with a high cost.

Mich of the Agency's experience with em ssion
trades has occurred in the regul ati on of VOC sources.
As discussed earlier in this strategy (see Part B of
this section), determning the conpliance status of
VOC sources is often nore difficult and resource-
intensive than it is for other pollutants. Wen VOC
sources operate under approved bubbl es, the conplexity
of making a conpliance determnation is. conpounded.
Wth a bubble, a | arge nunber of em ssion points
becones subject to an interdependent set of standards.
If the bubble is one for multiple facilities, the
cal cul ati ons necessary to eval uate VOC conpl i ance
status can be quite |engthy; making the conpliance
determnation requires an evaluation of the em ssions
of all the interdependent sources for the sanme tine
peri od.

Further conplicating conpliance determnations for
some sources is the fact that the Agency has approved
a few VOC bubbles with | onger than daily averagi ng
periods for the application of emssion standards.

The existing Policy Statenent generally requires that
the averaging tinme given by a State be on no | onger
than a 24-hour basis. However, the concept of a daily
wei ght ed average em ssion rate can pose problens for
the States. Industry has argued that VOC em ssions
cannot be quantified on a daily basis. Surface
coaters, for exanple, often do not use each VOG-
emtting nmachi ne each production day. Consequently,
States are under pressure to approve em ssions trades
with longer than daily averagi ng timnes.

EPA is sensitive to this issue and has al |l oned
sone trades that incorporate |onger-termaverages for
VOC sources where a daily weighted average is
impractical or application of RACT is not feasible on
a daily basis. However, since nany nore sources can be
expected to want to utilize VOC bubbles in comng into
conpl i ance, the issue of averaging times for VOC
trades is one which will take on increasing
i mportance. For emssion trades with | onger than
twenty-four hour averaging times, an additiona
exerci se involved in evaluating the source’s
conpl iance status is determning conpliance with the
daily em ssions cap, which nust al so be part of the



bubbl e.

The concern is that there reaches a point where
this conplicated regulatory structure, while being
theoretically enforceabl e, becomes unenforceable in
the real world. Sources subject to VOC bubbl es nust
keep vol um nous records for all their different
product lines. To determ ne conpliance at such
sources, EPA or the State nust devote very
considerabl e efforts to nmaking detail ed cal cul ati ons.
Wi le this situation need not preclude the Agency from
pursui ng the innovations created by the policy, the
Agency should carefully nonitor inplenentation of the
policy to identify whether additional attention needs
to be given to ways of ensuring conpliance wth
em ssion trades.

State Application of Generic Bubble Rules

As originally pronulgated in 1979, the bubble
policy statenent required the States to submt each
approved alternative emssion reduction plan to EPA
for approval as an addition to the SIP. Beginning in
April 1981 with the Agency’s approval of New Jersey’s
generic rule for VOC em ssions tradi ng, however, EPA
has approved several State generic bubble rules. In
the context of the Agency’s auditing of the
information supplied by the State for each such
emssions trade, the issue of ensuring the State’'s
adherence to the specific provisions of the generic
rule in the SIP and. to the Agency's Em ssions Tradi ng
Policy Statenent, nore generally, arises.

Experience to date reveal s that under generic
bubbl es for VOC, States may be approving em ssions
trades which do not always neet the applicable
requi renents. Should EPA find that a State has
approved an emssions trade that is substantially
inconsistent with a generic rule in a SIP, the Agency
wll be in the position of having to so notify the
State and specify necessary renedi al nmeasures. If the
State fails to elimnate the inconsistency, EPA may
have to enforce the original SIPlimts. To avoid the
necessity for such Federal action, it is therefore
critical that now, when the States are just begi nning
to utilize their EPA approved generic rules, the
Agency nmake serious efforts to work with the States
and ensure that emssions trades are consistent with
generic rules. Gtherwise the Agency will face a host
of new problens to address in its air enforcenent



program
Conpl i ance Pronotion Activities

Wthin the constraints inposed by present resource
levels, efforts will be directed at continui ng conpliance
pronotion efforts\presently underway. Conpliance pronotion,
while in no way substituting for a strong enforcenent
program recogni zes that many sources would |like to conply
wi th applicable standards but nmay not know that standards
are applicable or understand what they need to do to
conply. Conpliance pronotion includes both technical
assi stance and infornmation exchange activities.

In the past, Agency efforts generally were reflected
intraditional forns of training and techni cal assistance.
In addition to the extensive training nade avail able to
both i ndustry and governnent officials through EPA's Air
Pollution Training Institute, EPA has expended consi derably
its technical support for State and | ocal enforcenent
agencies in recent years. This has taken the formof both
an expanded wor kshop program and case specific assistance.
As the skills of State personnel inprove, they nmay be able
to transfer sonme of that know edge to the sources with whom
they deal. In addition, EPAis coomtted to working nore
cooperatively with the Air Pollution Control Association
(APCA), especially in encouragi ng and supporting efforts by
APCA to play a larger role in educational and infornation
exchange prograrns.

As a part of its technical support for State and | ocal
enf or cenent agenci es, EPA prepares inspection guides for
specific industries. These guides enable the regul atory
agencies and industry to evaluate the operation and
mai nt enance of a source's air pollution control equi pnent
and to confirmthat it is performng properly. The guides
provi de specific evaluation techniques for assessing
operati ng probl ens, including cookbook-type procedures for
i nspections, worksheets for process and em ssion
cal cul ations, checklists for pre-visit, visit and post-
visit information and observations, technically specific
do's and don’ts based on many prior simlar visits, and
gui dance as to why each step in the inspection process is
necessary and inportant. The guides are of equal benefit to
the source and the inspector and are often requested by the
affected industrial concerns.

In a simlar effort to pronote informati on exchange,
EPA has been working with industry and a trade associ ation
to devel op a design revi ew handbook for selected naterials
handl i ng operations (physical processing and transport).



The guide is intended ta aid agencies and industry in
identifying and addressing air pollution control equipnent
design factors to mtigate potential operation and nainte-
nance problens. Permt-issuing authorities and the affected
industries will benefit fromthis work by assuring that
proper conditions are incorporated in permts and that
these conditions are understood and followed by industry.

QOver the past four years, EPA has worked in close
cooperation with the electric power industry, the rel ated
trade associations, manufacturers of nonitoring equiprent,
and State and local air pollution control agencies to
facilitate continuing conpliance at power generating
facilities. EPA cooperative activities included a survey in
1979 with the Edison H ectric Institute (EElI) to determ ne
the degree of use by their menbers of continuous em ssion
nmonitors and the associated technical and admnistrative
problens. As a followup to the survey, EPA sponsored a
1980 national conference with EEl, CEM manufacturers, and
air pollution control agencies attending.

The CEM techni cal deficiencies docunented in the 1979
survey were di scussed with the CEM nanufacturers and
subsequent significant inprovenent in CEM perfornmance was
noted. These first two inportant neetings established EPA
as the clearinghouse for CEMinfornati on, a source that
industry and State and | ocal agencies would continue to use
extensively. In addition to other activities, nine
t echni cal gui des were devel oped over the last few years in
the CEM area. Industry participated in the devel opnent of
these guides and is utilizing the information in their
daily operations. In addition, pronpted by the success of
cooperative efforts in the CEM area, the Agency has been
working with other interested parties in a simlar effort
i nvol ving coal sanpling and anal ysis procedures.

EPA has recently begun efforts to work with industry
trade groups for sources regulated by VOC standards to
devel op ways to facilitate conpliance by sources repre-
sented by those organi zati ons. These efforts are parti -
cularly inportant for VOC sources due both to the rel a-
tively recent adoption of the standards and the | arge
nunber of snaller sources which nay be covered by those
standards. Presumably, any efforts EPA nmakes to enhance
the ability of these sources to understand their obliga-
tions and conply can be rewarded with sone very significant
air quality benefits.

As an exanpl e, EPA worked with the Can Manufacturers
Institute (CM)in producing a conpliance handbook for the



can coating industry which was furnished to State and | oca
officials, EPA Regional Ofices, and can coaters. The
handbook takes a step-by-step approach in discussing the
regul ation, the rationale for the RACT val ues, inportant
terns and definitions, and various conpliance options.
Wth this aid, can coaters and regulatory officials can
better understand the process of can coating, the various
approaches for conpliance, what those approaches nmean to
day-to-day operations, and conpliance scheduling

t echni ques. The handbook al so includes a work sheet for
determning all owabl e and actual em ssions for conpliance
det erm nati ons.

As anot her exanple, in discussions with representa-
tives fromthe National Paint and Coating Association, it
was decided that it woul d be very beneficial for users of
coatings and regul atory officials to have a uniformdata
base to work from when nmaki ng determ netions of conpliance.
It was agreed that if coatings were identified by the
manuf acturer as to their contents with a standard data
sheet which would include all the najor elenents for mnaking
a conpliance determnation, this would generally elimnate
the need for individual analysis by the user or regul atory
official of each coating to determne its contents.

Therefore, manufacturers of coatings have agreed that
if EPA can develop this data sheet with their concurrence,
they will affix this sheet to all coatings that they
suppl y. A proposed data sheet has been submtted to the
manuf acturers. |If accepted, EPAw Il routinely accept this
information about the coating as the basis for determning
conpl i ance without requiring further individual analysis
al though, if doubt exists, testing may still be required
using the approved test nethod. This should elimnate nmuch
i ndi vidual testing, which with inexperienced personnel
woul d i kely produce nore questionable results. Through the
cooperative efforts of EPA and industry, the burden on all
parties is reduced and the |ikelihood of conpliance
enhanced.

As a final exanple, EPAis involved in a project wt
industry to assess the reliability of a variety of bul
gasol i ne termnal vapor control systens in various geograph
areas. Approximately sixteen to twenty systens, involvin
three types of contol systens, are being evaluated durin
nmont hly i nspections over appro xinmately a two-year period. An
i nspection manual with a speci fic checklist of what is to be
observed will be a major output of the study. The manual ,
with the data accunul ated on the reliability of the control
syst ens, should provide useful information to industry t
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assist in assuring better performance and provide usefu
desi gn considerations for future construction.

EPA will continue to | ook for opportunities to work
cooperatively with industry groups, especially in the VOC
area, which present simlar benefits. However, due to
resource constraints, no formal institutionalization of
this programis envi sioned.

Maj or O oss-Program H enent s

Wil e there are various points of intersection between
the stationary source air conpliance programand ot her
Agency conpliance prograns, the two which have the greatest
envi ronnmental significance are the use of Section 303
(energency epi sode authority) and the NESHAPs program

A Section 303

In the course of inplenenting its authority under
Section 7003 of the Resource Conservation and Recovery
Act (RCRA), the Agency has begun to identify
situations where the emssions to the air arising from
a target site are presenting a substantial health
problem If an immnent and substantial endanger nent
to the health of persons can be docunented, an action
under Section 303 of the Aean Air Act as well as
Section 7003 of RCRA is appropriate. A few such joint
actions have already been filed. Appropriate
comuni cations |inks between the various Agency groups
involved in the Aean Air Act and RCRA are just being
formed and solidified. Such links are nost critical at
t he Regional |evel.

B. NESHAPs

The NESHAPs programoverlaps significantly with
ot her nedia prograns, particularly the toxic
subst ances and hazardous waste prograns. For exanpl e,
a regul ation adopted by the Ofice of Toxic Substances
requires school districts to notify affected persons
of the presence of asbestos in schools . Al though
renoval of asbestos is not specifically required, many
school s are proceeding with renoval, an activity which
may be subject to the NESHAPs regul ations, dependi ng
on the amount of asbestos present. Each Regi ona
G fice should devel op a means of coordinating the
i npl enentati on of the asbestos in schools programw th
nmoni toring conpliance with denolition and renovation
requi renents in the NESHAP



X,

The asbest os NESHAP al so regul at es di sposal of
asbest os waste. |nproper disposal could be subject to
an action under Section 7003 or Section 3008 of RCRA
and under Section 106 of the Conprehensive
Envi ronnent al Response, Conpensation and Liability -
Act (Superfund). So far, coordination of enforcenent -
responses which may involve two or nore of these |
statutes has been handled informally at Headquarters
on an ad hoc basis. Regional Ofices should assure
that all relevant programand | egal counsel conponents
are involved in an early stage in devel oping the
Agency response to violations of nore than one
statute.

Failure to report a vinyl chloride relief valve
di scharge woul d subject a source to liability under
NESHAPs regul ati ons and al so under proposed
regul ations inplenmenting notification requirenents
under Superfund. Should the Region detect a failure to
conply with such a reporting requirenent, an action
under both the dean Ar Act and Superfund shoul d be
consi der ed.

Eval uating the Effectiveness of the Conpliance Program

Unfortunately, the conplexity of the air program and
the inter-rel ati onshi ps between Federal and State
activities mlitate against sinplistic formulations for
eval uating the effectiveness of the stationary source
conpliance program In addition, as the program has
mat ured, indicators which at one point may have been
val uabl e becone substantially | ess so and new nmeasures mnust
be found.

Use of conpliance rates is illustrative of this
problem In the early stages of the program significant
i nprovenents in the conpliance rates were expected and were
viewed as a neasure of the effectiveness of the program In
recent years, the conpliance | evel have stabilized. Gven
that there will always be sonme | evel of nonconpliance at
any point intime, it is. unrealistic to assune that
conpliance rates will continue to inprove. If stable
conpl i ance rates are acconpani ed by vigorous activity to
identify new violators and resol ve exi sting ones, the
program can be viewed as working successfully. If the
stabl e conpliance rates are reflective of the sane
violators over an extended period with little novenment on
and off the list of violating sources, the programis
stagnant and ineffective.



Further conplicating the picture is the fact that
decreasi ng conpliance rates can be nore indicative of a
heal thy programthan stable or increasing rates. For
selected elenents of the air program this is probably the
situation right now Large nunbers of VOC sources have
fairly recently become subject, to State and Feder al
regul ation. A significant percentage of these sources are
not yet incorporated into the COS data base. It, is
reasonabl e to assunme that violation rates are probably
hi gher for these sources than for the rest of the regul ated
uni ver se whi ch has been conplying (or attenpting to conply)
since the md-1970's. The better the effort to identify
these potential violators and reflect themin the data
base, the nore likely the conpliance rates wll decline.
This effect has already been noted; for the first tinme in
recent years the percentage of SIP violators increased
during FY 1983. This effect is likely to continue for sone
tinme before efforts to resolve these viol ators causes
conpliance rates to begin to inprove again.

Efforts to assure continuing conpliance present a
simlar problem As noted in Section V, present conpliance,
rates tend to be overstated because they do not truly
reflect intermttent violations associated with
mal functions, inattention to proper operation and
mai nt enance procedures, and other factors which wll not
usual ly surface during an annual inspection but will
inevitably occur to sonme degree in a plant's day-to-day
operation. As techniques for determning continuing
conpl i ance i nprove, and conpliance data becone nore truly
i ndi cative of day-to-day operations, conpliance rates
shoul d decline. Such a decline, however, should be viewed
as a positive indicator, not a negative one.

Al this is not to suggest that conpliance statistic.
are irrelevant or may not be useful indicators of the
health of the program It is intended rather as an
indication that conpliance rates are not by thensel ves
adequate indicators, and that changes (up or down) cannot
be used to evaluate the programw thout a full understand-
ing of why the changes are occurring. The assunption that
an increase in the conpliance rate is a sign of a strong
program and decrease the sign of a weak programis
invalid. In addition, conpliance trends need to be
eval uated for significant novenents over an extended period
of tinme rather than reacting to short-term nargi na
changes.

Anot her potential neasure of the effectiveness of the



programis the nunber of particular actions taken by EPA
and the States, such as the nunber of orders issued or
cases referred for litigation. Wiile again this kind of
data is useful in the context of an overall evaluation, it
has too often been viewed as neani ngful in and of itself.
Most professionals in the programdo not subscribe to this
view. There are nunmerous ways of achieving the sane
objective, reflective of the different State statutory

aut horities, enforcenment phil osophies, problens,
experiences, relationships with sources, and so forth.
Focusing on the neans to the end rather than the end itself
(i.e., expeditious resolution of the violation) may reduce
the available options for dealing with a problem In
addition, it may lead to taking sinple cases rather than
conplex ones (if all cases are counted the sanme) and often
| eads to-accusations that cases are being brought just to
get the nunbers up. In addition, especially in eval uating
State data, definitional differences often conplicate a
nmeani ngf ul anal ysi s.

As with conpliance statistics, nunbers of enforcenent
actions nmay be valuable if properly used as an indicator of
possi bl e problens to be investigated. Wiile "nore" is not
necessarily "better", the total absence of enforcenent
actions may be a cause for concern. Gven the potential for
m suse, however, enforcenent statistics are not reconmended
as a primary tracking tool.

Anot her possi bl e area, worthy of |onger term eval ua-
tion, is the direct nmeasurenent of the environnental inpact
of the conpliance program This approach is being
consi dered by the Agency but it is not yet readily usable
in the conpliance area. For this reason, it is not being
considered, at least in the short term

Based on experience to date, the foll ow ng conponents
are suggested as useful indicators at the national |evel of
the various elenments of the programis effectiveness.

(1) evaluation of whether inspections are being
performed in accordance with the Agency's
i nspection frequency gui dance;

(2) an indication of the degree to which new
viol ator are being found;

(3) aqualitative review of the effectiveness of
the-State's conpliance assurance procedures;

(4) a review of whether the conpliance data are



being sent to EPA and entered into CDS in a tinmely way,

(5 a statistical summary of the nunbers of
violators brought into conpliance or put on an
accept abl e schedul e during the period; and

(6) a close~tracking of a defined category of
violators to determne the success of State and
EPA efforts to resolve the violations
expedi tiously.

Qovi ously, data needs at the Regional level wll be nore
ext ensi ve.

The Agency's Managenent Accountability System has been
established as the primary vehicle for tracking and neasuring
the effectiveness of the programat the national |evel. The
accountability systemrequirements for FY 1984 invol ve quarterly
reporting by each: Regi on of the foll ow ng:

a. conpliance status of major sources (dass A SIP, dass Al
SIP. NSPS, NESHAPa)

b. nunber of newy-identified violators (dass A SIP, dass Al
SI P, NSPS, NESHAPs)

c. nunber of violators placed on an acceptabl e conpl i ance
schedule (A ass A SIP, dass Al SIP, NSPS, NESHAPs)

d. nunber of violators achieving final emssion |limtations
(Aass A SIP, dass Al SIP, NSPS, NESHAPs)

e. percentage of sources which shoul d have been inspected wthin
the nost recent four quarters (O ass Al sources, NSPS sources,
and NESHAPs sources) which actually were inspectet either by EPA
or the States
f. For significant violators for each Regi on:

1. nunber of significant violator's at the beginning of
the. quarter not on an acceptabl e conpliance schedul e

2.nunber of newy-identified significant violators during the
quarter, based on report from Regi ons

3. nunber of significant violators resol ved
during quarter

-nunber of violators placed on acceptabl e conpliance schedul es



-nunber of violators achieving final emssion limtations

4. nunber of significant violators still out of conpliance and
not on an acceptabl e conpliance schedul e

'stem provides a useful quantitative data base for the type of
anal ysis described earlier. To inprove further the quality of
this analysis, each Regional Ofice will be required to submt,
at the conclusion of FY 1984, a summary report on the resol ution
of significant violators in its Region during the year. (For
pur poses of this analysis, significant violators newy
identified during the fiscal year will not be included.) This
report will contain the nunber of significant violators at the
begi nning of the fiscal year and, of these, the nunber which by
the end of the fiscal year are in each of the follow ng
cat egori es:

(a) in conpliance with final emssion limtations
(b) in conpliance with a Federal schedul e

(c) in conpliance with an acceptable State schedul e
(d) subject to a pending Federal enforcenent action

(1) judicial
(2) admnistrative
(3) infornal

(e) subject to a pending State enforcenment action:

(1) judicial
(2) admnistrative
(3) infornmal

(f) other

A brief narrative description of the status of all sources in
(dD)(3), (e)(3), or (f) will also be required. In addition
specific targets for acconplishing this activity will be
def i ned.

1 nore conplete picture, such data need to be conbined with an
annual audit of State performance (especially qualitative
el enents) by the Regional (fice and a periodic review by
Headquarters of Regional Cfice perfornmance under a nechani sm
simlar to that established in the attached nenorandum of Apri
27, 1983 on the FY 1983 Regional A r Conpliance Program
Eval uati on (See Attachnent 12).



el ement whi ch has proven particularly difficult to eval uate and
incorporate into a formal reporting systemis the
expedi tiousness of actions taken to resol ve nonconpliance. For
this reason, there is a strong tenptation to define precise tine
periods for certain actions to occur so as to have a basis for
eval uating whether. these target tine periods are net.
Countervailing. concerns are that any such tine periods may fai
to recognize legitimate differences between cases and m ght
serve to establish a | onest common denom nator for action. Wile
it is aclose question, this strategy suggests not establishing
such time franes. However, in lieu of this, in any instance
where a Regional Ofice is deferring to the State on an
enforcenent action, there nust be a c~early docunented record of
the basis for deferral, the expected State action and timetables
for that action, periodic reporting by the State to the Regi onal
G fice on the progress being made and, if progress is not
tinmely, a re-evaluation of the appropriateness of continued
deferral. Wiile this informati on woul d not need to be routinely
comuni cated to Headquarters, Regional Ofices should be able to
articulate this informati on upon request.

X11. Plans for Future Qi dance

~a list of subjects for which supplenentary, detail ed
gui dance i s contenpl at ed:

(a) assuring continuous conpliance by regul ated air sources;

(b) use of unannounced inspections by EPA

(c) use of continuous em ssions nonitoring excess em ssions data
in the conpliance program

(d) enforcenent of VOC standards;
(e) enforcenent of asbestos denolition standards:
(f) enforcenent of benzene NESHAPs (if pronul gated and as necessary);
(g) enforcenent of arsenic NESHAPs (if promul gated and as necessary);

(h) enforcenent of radionuclides NESHAPs (if promul gated and as
necessary); and

(i) enforcenment of PSD requirenents.

XIV. Sumary ldentification of Major Changes from Existing Strateqies




stationary source conpliance programis considered to be a
"mature" program it is continually evolving as new chal | enges
are-presented. Because of this continual evolution, acconpanied
by gui dance on specific issues as they arise, it was not
anticipated that a n~ed for maj or changes of direction would be
identified in the course of evolving this strategy docunent.

s, in fact, proved to be the case. The three changes which are
important enough to identify in this summary section are the
maj or revision to the Agency's gui dance on inspections frequency
to provide nore flexibility to States (di scussed in Section M I
C©, the recommendati on of a substantially increased use of
continuous em ssion nonitoring data in the Agency's standard
setting and conpliance prograns (discusses in Section VII F),
and the increased priority and attention given to sources of VOC
em ssions (discussed in Section | X B).

Conpl i ance Strategy for Stationary Sources
Lists of Attachnents
Attachrment 1 The Mjor Source Enforcenment Effort --My 11, 1981

Attachrment 2 :Definition of Significant Violator --
See I, E, Attachment

Attachment 3 Qui dance Concerning EPA s Use of Continuous Em ssion
Monitoring Data --See M, D

Attachrment 4 Significant Violators -- See |, E

Attachment 5 Enforcenent Action Against Stationary Air Sources Wich
WIl Not be In Conpliance By Decenber 31, 1982 --See V. R

Attachrment 6 Qui dance on I nplenentati on of 1982 Deadline -
Enf orcenent Policy |ssued Septenber 20, 1982 -- See V, S

Attachnent 7 Qui dance on Wse of Section 303 of the dean Ar Act --
See | X, A

Attachnment 8 Duration of Section 113(a) Orders --See V, O

Attachnent 9 Procedures for Revi ew of Federal Reqister Publication of
Del ayed Conpliance O Under Section 113(d) of the dean A See V,
T

Attachnment 10 Use of Section 120 Nonconpliance Penalties to Pronote
Conpl i ance by Stationary Sources -See M1, |

Attachrment 11 Enforcenent of National Em ssions Standard for Vi nyl



Chloride -- See IV, D

Attachrment 12 FY '83 Regional A r Conpliance ProgranEval uation



